28 USC 8§586(e)

5 USC 8701 et seq
11 USC 8§326( b)

28 USC 8§1334(b)
28 USC 8§157(b)

In re Robert W Mers, Trustee

M sc No. 92-303-H 11-13-92

The standing chapter 13 trustee for Portland, Robert W
Myers, was sued in U S. District Court (Portland) by a former
enpl oyee  of the chapter 13 office for al l eged age
di scrimnation. Mers denied the allegations and i ncurred | egal
fees and other costs in defending the claim Myers sought
perm ssion fromthe US Trustee's office to treat these expenses
as part of his "actual, necessary" office expenses under 28 USC
8586(e)(2). The US Trustee's office did not investigate whet her
the allegations against Myers were true. The US Trustee's
of fice refused Myers's request on the ground that such expenses
should not be approved since to do so would encourage
di scrim nation.

Myers filed a notion with the bankruptcy court to determ ne
whether the litigation expenses were "actual, necessary”
expenses. After the notion was filed by Myers, the US District
Court dism ssed the forner enployee's conplaint for failure to
state a claim

The court held that it had jurisdiction under the Ninth
Circuit's broad interpretation of 28 USC 81334 ("related to
cases under title 11"). The court also held that this was a
core matter under 28 USC 8157(b) and that 11 USC 8326(b) did not
apply.

The court held that 28 USC 8586(e) (2) does not authorize the
US Trustee's office to set "actual, necessary " expenses for
standing chapter 13 trustees as asserted by the US Trustee.
Rat her, this was left to courts to decide in the event of a
di spute, as in this case. The court ruled that, by analogy to
corporate indemification and tax |law, and based on policy and
equi t abl e consi derations, such litigation defenses are "actual,
necessary" expenses under 28 USC 8586(e)(2) where the trustee
prevails in the litigation.

The court also held that the Adm nistrative Procedures Act
applied to regulate the US Trustee's office. Under the APA,
even if the determ nation at i ssue were del egated to the agency,
the court would set aside its action as "arbitrary and
capricious." The decision was arbitrary and capricious in that
the reasons given for refusing Myers's request were not | ogical
and were based on the erroneous assunption that Mers acted
unlawful ly. Thus, the court ruled that Myers should submt a
list of the actual expenses to the US Trustee for review and



obj ecti on based on a reasonabl eness standard. Absent objection,
the court indicated it would enter an order approving paynment of
the expenses fromtrust funds.

P92-22(40) + exhibits
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UNI TED STATES BANKRUPTCY COURT

FOR THE DI STRI CT OF OREGON

In Re
M sc. #92-303-H
ROBERT W MYERS, TRUSTEE
OPI NI ON

N N N N N

This matter cane before the court upon the notion of the
standi ng chapter 13 trustee in Portland, Oregon, Robert W
Myers ("MWers"). Myers is represented by Paul Cosgrove of
Portl and, Oregon. The notion seeks an order of the court
authorizing Myers to pay certain |legal defense costs as
"actual, necessary expenses incurred by such individual as
st andi ng trustee in such cases. " 28 u.S. C
8586(e)(2)(B)(ii). The notion is opposed by the Executive
Ofice for United States Trustees ("EOQUST") which is
represented by the local Assistant United States Trustee

("AUST"), Panmela Giffith.
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FI NDI NGS OF FACT:

Myers was sued by a forner enployee who worked in his
chapter 13 office. The former enployee alleged certain
violations of the federal Age Discrimnation in Enploynent
Act . Myers denied the allegations and hired counsel to
defend the lawsuit. Mers sought perm ssion fromthe EOUST
to pay the defense costs as part of the expenses of his
chapter 13 office. The EOUST, in a letter dated July 20,
1992 written by Martha Davis, General Counsel to the Director
of the EOUST, refused to allow such paynent. 1In the July 20
|l etter, the EOUST referred to and relied upon a nmenorandum
from the EOQUST, also witten by Ms. Davis, to all United
States Trustees dated July 10, 1992 which di scussed whet her
"an award for danmages for enploynment discrimnation, as well
as the attorney fees associated with defending such a
| awsuit, may be paid from trust funds held by a standing
chapter 13 trustee."” (footnote omtted.) Both the July 20,
1992 letter and the July 10, 1992 nenorandum are attached to
this opinion as exhibits #1 and #2, respectively.

After a hearing on the notion, an anmended notion was
filed that seeks pernmission to pay the |egal expenses from
funds received during the years in which the expenses were
incurred. No objections to the procedural posture or form of

t he proceedings have been raised by either party and the

OPI NI ON
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court wll <consider any such objections as having been
wai ved.

The parties stipulate that Myers's standard liability
I nsurance policy does not cover the former enployee's claim
or the defense costs associated therewth.

Myers argued that the former enployee's lawsuit is
frivolous and that the defense costs are simlar to all the
ot her costs of conducting the business of running the chapter

13 office, which costs are routinely approved by the EOUST.

The AUST admitted at one of the hearings that:

"I think everybody would like to believe that [the
| awsuit] is frivolous in this case, and perhaps it
Is. | have no reason to think it isn't. But we
don't know that. And the fact of the matter is
that nost lawsuits of this nature are going to be
settled before they go to a full-blown trial, and
we woul d have no way of knowi ng whether it's really
frivolous or really not frivolous." Transcript of
Hearing held Septenber 10, 1992, pp. 15-16, lines
24-25 and 1-6.

Thus, it appears the EOUST has conducted no i nvestigation
to determ ne whether Mers engaged in unlawful conduct.
Based on the EOUST' s position that Myers's actual conduct is
irrelevant, it appears that neither the EOUST nor the AUST

intend to conduct any investigation into the forner

enpl oyee's all egations.?

! Obvi ously, the AUST' s statenent that she has no way of
knowi ng whet her the |l awsuit is frivolousisincorrect. The

OPI NI ON
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Despite the AUST's apparent belief that the former
enpl oyee's lawsuit would be settled, the conplaint has now
been dism ssed by the U S. District Court for failure to
state a claim for relief. Thus, not only did the fornmer
enpl oyee not prevail in her allegations, the court rul ed that
she was unable to allege, |let alone prove, that Mers had

vi ol ated the | aw.

AUST coul d have i nvesti gated the al | egati ons agai nst Myers
to determ ne their accuracy.

The AUST' s | ack of concern over the accuracy of the
former enpl oyee's al l egations is troubl esonme tothe court.
One of the functions of the U S. Trusteeis to "performthe
supervi sory and appoi nting functi ons now handl ed by the
bankruptcy judges, and to nonitor trustee performance in
nore detail thanis nowpracticable.” H R Rep. 595, 95th
Cong., 1st Sess. 101 (1977).

The AUST' s failure to investigate the al |l egati ons
agai nst Myers is partly due, no doubt, tothe EQUST s
policy that the costs of defending such all egations are
never consi dered necessary expenses. Based onthis
policy, the AUST apparently feel s such an investi gation
is pointless. This attitude, however, denonstrates
what t his court perceives as aconmmon failinginthe
AUST' s officeincarrying out its Congressi onal nandate
to nonitor trustees' activities.

This court's experienceis that Myers is extrenely
conpetent. For exanple, Myers's commi ssion for chapter 13
paynmentsis currently |l ess than 5%whil e other simlarly-
situated of fi ces charge 10% The | ower the trustee's charges
t he greater the di vidends to unsecured creditors. Myers's
commi ssi on has never exceeded 5%and at ti nes has been as
lowas 3.5% Thelowcomissionis directly dueto Myers's
constant efforts toincrease efficiency and | ower costs. It
is unfortunate that one of the nost efficient standing
trustee operations in the country is apparently not
recogni zed as such by t he supervi si ng agency. Rather than
investigate the truth of the charges made against this
obvi ousl y conpet ent and val uabl e st andi ng trustee, t he AUST
and EQUST are content to assune that Myers viol ated the | aw
and therefore refuse to all owrei nbursenent of the expenses
i n question.

OPI NI ON
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CONCLUSI ONS OF LAW
1. Jurisdiction under 28 U S. C. 81334
The AUST's first argument is that this court has no
subj ect matter jurisdiction. The bankruptcy court's subject
matter jurisdiction derives from 28 U S.C. 81334(b) which
states, in relevant part:
[T] he district courts shall have original
but not exclusive jurisdiction of all
civil proceedings arising under title 11,
or arising in or related to cases under
title 11.
The EOUST argues that the U S. District Court would not have
jurisdiction over this matter since it does not arise under
title 11 or relate to cases under title 11. Based on this
argunent, the EOUST asserts that the Bankruptcy Court does
not have jurisdiction.?
The Ninth Circuit Court of Appeals has ruled that 81334's

reference to "related to" jurisdiction should be given as

broad a scope as possible to allow the bankruptcy courts to

2 It shoul d be noted that the U S. District
Court woul d have jurisdiction under 28 U.S. C.
81331 whi ch provides:

The district courts shall have
original jurisdiction of all civil
actions ari sing under t he

Constitution, laws or treaties of the
United States.
Thus, if this matter had been brought inthe U S.
District Court, it would be unnecessary to
analyze 28 U S.C. 81334, which deals with
bankr uptcy.

OPI NI ON
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carry out the purposes of the Code. In re Fietz, 852 F.2d
455, 457 (9th Cir. 1988). The AUST admts that the outcone
of Myers's nmotion could affect individual cases:

It is true that the outcone of disputes

concerning reinbursable expenses could

conceivably affect the admnistrative

costs of chapter 13 cases and, therefore,

the percentage fees that are collected

from paynents wunder confirnmed plans.

Menmor andum of Law in Support of United

States Trustee's Response in Opposition

to Motion for Order Allowing Trustee to

Retai n Surplus Funds and to Pay Costs of

Trustee's Defense (Hereafter "AUST' s

Meno"), p.5, lines 1-5.
The court agrees that the outcome of this case could affect
I ndi vi dual cases. Thus, the court concludes that the
district court has jurisdiction under 28 U.S.C. 81334. By
virtue of 28 U.S.C. 8157(a) and Local Rule 2101-1, the U S.
District Court has referred this proceeding to this court.

The EOUST has not argued that this is not a core

proceedi ng under 28 U. S.C. 8157(b). Pursuant to 28 U. S.C
8157(b)(3), however, the court nmust nmake this determ nation
on its own notion. Under 28 U.S.C. 8157(b)(2)(A), "core"
proceedi ngs i ncl ude "matters concerning the adm ni strati on of
the estate.” The present issue directly affects the
adm ni stration of estates, as previously nmentioned. Whether

8157(b)(2)(A) was intended to apply in this context 1is

uncertain. However, as will be di scussed next, Congressional

OPI NI ON
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intent indicates that the bankruptcy court was not intended

to be renoved from determ nati ons such as these. Thus,

t he

court concludes this is a core matter under 8157(b)(2)(A).

2.

t he

| aw,

t he

The Bankruptcy Court's Authority under 11 U.S.C. 8326(b)

The EOQOUST argues that the court has no authority to grant

notion under 11 U S.C. 8326(b). In her menmorandum of

t he AUST argues:

Section 326(b) of the Bankruptcy Code
states that "the court may not allow
compensation for services or
rei mbursement of expenses *** of a
standing trustee appoi nted under section
586(b) of title 28." The statute 1is
crystal clear -- the court has absolutely
no authority to determne Chapter 13
st andi ng trustee conpensati on and
expenses. AUST Meno, p.6, lines 17-23.

The court disagrees. First, the AUST did not quote all

rel evant | anguage in 8326(b). Section 326(b) provides,

in full, the foll ow ng:

(a) In a case under chapter 7 or 11, the court
may al | ow reasonabl e conpensati on under section 330
of this title of the trustee for the trustee's
services, payable after the trustee renders such
services, not to exceed fifteen percent on the
first $1,000 or |less, six percent on any anount in
excess of $1,000 but not in excess of $3,000, and
three percent on any anmount in excess of $3,000,
upon all moneys disbursed or turned over in the
case by the trustee to parties in interest,
excluding the debtor, but including holders of
secured cl ains.

(b) In a case under chapter 12 or 13 of this
title, the court may not allow conpensation for
services or reinbursenent of expenses of the United
States trustee or of a standing trustee appointed
under section 586(b) of title 28, but my allow

OPI NI ON
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reasonabl e conpensati on under section 330 of this
title of a trustee appointed under section 1202(a)
or 1302(a) of this title for the trustee's
servi ces, payable after the trustee renders such
services, not to exceed five percent wupon all
paynents under the plan.

(c) |If nore than one person serves as trustee
in the case, the aggregate conpensation of such
persons for such service may not exceed the nmaxi mum
conpensation prescribed for a single trustee by
subsection (a) or (b) of this section, as the case
may be.

(d) The court may deny al | owance of
conpensation for services or reinbursenent of
expenses of the trustee if the trustee failed to
make diligent inquiry into facts that would permt
deni al of allowance under section 328(c) of this
title or, with know edge of such facts, enployed a
prof essional person wunder section 327 of this
title.

The introductory phrase in 8326(b) states that the
statute is applicable: "In a case under chapter 12 or 13 of
this title." As the AUST pointed out earlier in her
menor andun

Al t hough M. MWers has filed a notion in
this court it was not filed in a case
pending under Title 11, and for the
reasons hereinafter discussed, it does
not affect a case pending under Title
11." AUST Meno, p. 3, lines 17-20.

Thus, the AUST admits that this matter does not arise:
"In a case under chapter 12 or 13 of this title" as required
for 8326(b) to be applicable. It follows that 8326(b) is not
appl i cabl e.

Second, the AUST did not cite subsection (d) of 8326,

whi ch is quoted above. This statute indicates that Congress

- OPI NI ON
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did not intend to conpletely renove these questions fromthe
jurisdiction of the bankruptcy court. The AUST al so ignores
11 U.S.C. 8330(c) which provides:
Unl ess the court orders otherw se, in

a case under chapter 12 or 13 of this

title the conpensation paid to the

trustee serving in the case shall not be

less than $5 per nonth from any

di stribution under the plan during the

adm ni stration of the plan.

The phrase "Unless the court orders otherwise" in this
statute denonstrates that Congress did not intend to
conpletely renove t he bankruptcy court fromissues concerning
conpensation of standing trustees as is asserted by the AUST.

Finally, other courts reviewing the lawin this area have

not found 8326(b) and the rel ated statutes "crystal clear" as

the AUST finds them For exanple, in |In re Savage, 67 B.R

700 (D. R 1. 1986), the District Court described the rel evant
statutory provisions as constituting:
Labyrinthine |anguage [that] cries out
with some degree of desperation for the
catharsis of an explication. 1d. at 703.

That sane court decided that "nothing in the statute's

express |anguage resolves this issue with certitude. And

the legislative history is |likew se delphic." 1d. at 705.°3
s | n Savage, the court ultimately found that "policy

consi derations counsel ineluctably infavor of keepingthe
judicial nosefrompokingintothe UST's tent." Savage at
707. \While the AUST in this case quoted fromSavage to
support this proposition, shefailedto quote the |l anguage
from Savage that indicates the issue of the court's

- OPI NI ON



In_In re Sousa, 46 B.R 343 (Bankr. R I. 1985), the court

was faced with a simlar issue in what was then a pilot U S.
Trustee district. The court discussed its authority to
review a standing chapter 13 trustee's fees notw t hstandi ng
the statutory | anguage that arguably authorizes the Attorney
General to set such fees. The court wote:

Adm ni strative fixing of percentage rates
of conpensation, and judicial review of
the reasonableness of such fees are
separate functions, and there is nothing
inconsistent in the Attorney Genera
fixing such schedules and the Court
heari ng objections to and determ ning the
reasonabl eness of fees paid pursuant

t her et o. W view it as inviolate and
f undanent al t hat t he adj udi cative
function of the Court to review disputed
fees nmust, and does renmmin intact. Ld.
at 346.

Later, the court w ote:

The U.S. Trustee Pilot Program was not
designed to usurp any function requiring
the exercise of judicial di scretion

authority after the advent of the U.S. Trustee systemis
conpl ex and uncertain. To the contrary, the AUST ar gues
t hat 8326(b)'s |l anguage is "crystal clear." AUST Meno, p. 6,
lines 21-23.

Such exaggerati on and sel ective references to authority
by over zeal ous counsel are all too commpninthe court's
current experi ence. These questionabl e practices are an
insult tothe court'sintellect and do not assi st the court
inreaching a correct decision. The court can no | onger
rely on counsel tocorrectly and fully di scl ose applicabl e
| awand nust reviewal |l cited authoritiesintheir entirety.
This costs the court a great deal of effort and ti me and
del ays the adm ni stration of justice. If it were shown that
such practices were i ntentional rather than nere negligence,
they would be grounds for sanctions and possible
di sciplinary action. See DR7-102(A) (5) and DR7-106(B)(1).

- OPI NI ON
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(indeed, if the legislative intent were
so expressed in plain ternms, we would
then be faced with a serious separation
of powers question)." 1d. at 347.

Al t hough the facts in Sousa are not identical to those
inthe instant case, the reasoning in Sousa strongly supports
the conclusion that the court has the authority to determ ne
a dispute concerning a standing chapter 13 trustee's
expenses. This court agrees with the reasoning in Sousa.*
Based on a review of the statutory | anguage, the |egislative
hi story and relevant case law, this court concludes that
8§326(b) was not intended to bar the court from considering
the instant notion.

3. Attorney GCeneral's Authority to Determne "Actual
Necessary Expenses."
The AUST argues that:
M. Myers' notion ultimtely challenges a
decision that is conmtted by law to the
authority of the Attorney General and the
United States Trustee. It is the
responsibility of these executive branch

officials to fix the percentage fees and
maxi num annual conpensation of chapter 13

st andi ng trust ees based upon a
consi deration of the actual , necessary
expenses incurred by those individuals as
standi ng trustees. To carry out their
statutory duties, these executive branch
officials det erm ne t he "actual ,
necessary" expenses t hat may be

rei mbursed fromthe prescri bed percent age

4 Sousa was effectively overruled by | n re Savage, cited

above. This court is not bound by Savage and cites Sousa
because of its persuasive reasoning.

- OPI NI ON
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of plan payments which standi ng trustees
receive in trust. AUST Memp at p. 4,
lines 1-11.

This argument is apparently based on the provisions of
28 U.S. C. 8586(e)(1) and (2). Again, however, the AUST fails
to quote the entire relevant provisions of 28 U S C
8§8586(e) (1) and (2). 28 U.S.C. 88586(e)(1) and (2) provide:

The At t or ney General , after
consultation with a United States trustee
that has appointed an individual under
subsection (b) of this section to serve
as standing trustee in cases under
chapter 12 or 13 of title 11, shall fix-
(A) a maxinmum annual conpensation for such

i ndi vi dual consi sting of -

(i) an anpunt not to exceed the
hi ghest annual rate of basic pay in
effect for level V of the Executive
Schedul e; and

(i) t he cash val ue of enploynent
benefits conparable to the enploynent
benefits provided by the United States to
i ndividuals who are enployed by the
United States at the same rate of basic
pay to perform simlar services during
the same period of tine; and
(B) a percentage fee not to exceed-

(i) in the case of a debtor who is
not a famly farmer, ten percent; or

(i) in the case of a debtor who is
a famly farnmer, the sum of -

(1) not to exceed ten
percent of the paynents nmade
under the plan of such debtor,
with respect to paynents in an
aggregate amount not to exceed
$450, 000; and

(rnr) three percent of
paynments made under the plan of
such debtor, wth respect to
paynent s made after t he
aggregate anount of paynents
made wunder the plan exceeds

- OPI NI ON
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$450, 000;
based on such maxi nrum annual conpensati on

and the actual, necessary expenses
i ncurred by such individual as standing
trustee.

(2) Such individual shall collect such percentage
fee fromall paynments received by such individua

under plans in the cases under chapter 12 or

title 11 for which such individual serves

13 of
as

standing trustee. Such individual shall pay to the
United States trustee, and the United States
trustee shall deposit in the United States Trustee

System Fund-

(A any anmount by which the actual
conpensation of such individual exceeds 5
per centum upon all paynments received
under plans in cases under chapter 12 or
13 of title 11 for which such individua
serves as standing trustee; and

(B) any amount by which the percentage
for all such cases exceeds-

(i) such individual's actual
conpensation for such cases, as adjusted
under subparagraph (A) of paragraph (1);
pl us

(i1) the actual, necessary expenses
i ncurred by such individual as standing
trustee in such cases. Subject to the
approval of the Attorney CGeneral, any or
all of +the interest earned from the
deposit of paynents under plans by such
i ndi vi dual may be utilized to pay actual,
necessary expenses w thout regard to the
per cent age limtation cont ai ned in
subparagraph (d)(1)(B) of this section

First, contrary to the AUST' s assertion, 8586(e) (1) does

not authorize the United States Trustee to fix the maxi num

conpensation and percentage fee. Rat her, the Attorney

Gener al is authorized to fix these figures

consultation with a United States trustee ..

"after

Second, a careful reading of this statute reveal s that

- OPI NI ON
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the Attorney General is only authorized thereunder to fix:

1. The st andi ng trustee's maxi mum  annual
conpensation; and
2. A maxi mum percentage fee to be charged

agai nst paynents received under chapter
12 or 13 pl ans.

It is inmportant to note that while 8586(e)(1) specifies
that the Attorney General shall fix these amounts based on
t he "maxi mum annual conpensation and the actual, necessary
expenses incurred by such individual as standing trustee,”
8§586(e)(2) does not authorize the Attorney General to
determ ne what constitute "actual, necessary expenses" for
purposes of determning what nust be paid to the United
States Trustee fund thereunder.

I f Congress intended to authorize the Attorney Genera
to mke this l|atter determnation, it could have so
i ndi cated. Congress nmade clear its intent that the Attorney
General fix the maxi mumconpensati on and percentage fee under
8§586(e) (1) . Congress could have added simlar |anguage to
8§586(e)(2)(B)(ii). Congress did not do this and, based on a
readi ng of both subsections of 8586(e), this court believes
it intentionally chose not to do this.

The | egislative history to 8586(e) states: "The Attorney
General isto fix the [percentage] fee based on the salary of
the private [standing] trustee and his projected expenses in

connection with chapter 13 cases.” H R Rep. No. 595, 95th

- OPI NI ON
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Cong., 1st Sess. 440 (1977). (Enphasis added.) This history

clarifies that the phrase "based on such ... actual,
necessary expenses ... " in 8586(e)(1) was intended to
i ndi cate that the percentage fee should be set, in part, by

projecting future expenses based on past expenses. This is
a far cry fromsaying that the Attorney General was intended
to be the final arbiter as to what constitute "actual,
necessary expenses" for purposes of determning if there is
a surplus under 8586(e)(2).

The legislative history to 28 U . S.C. 8581 states that

United States Trustees:

[Will consult with the Attorney Cenera

to fix the fees that a private standing

chapter 13 trustee nmay charge, and the

salary that the private trustee may

receive. H R Rep. 595, 95th Cong., 1st

Sess. 109 (1977).
This legislative history is notable in that it does not state
that United States Trustees shall determ ne what constitute
"actual, necessary" expenses.

Thus, neither the statutes nor the |egislative history
indicate that "the Attorney General and United States
Trustees nmust determ ne what constitute 'actual, necessary'
expenses of standing trustees,” as is asserted by the AUST.

AUST Menmo at p.8, lines 11-14.

For the reasons stated, this court concludes that a
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determ nati on of the ampunt to be paid by a standing trustee
to the United States Trustee Fund pursuant to 8586(e)(2)(A)
and (B) was not committed to the Attorney General (or his
desi gnate) and should be determ ned by this court.
4. \What Constitute "Actual, Necessary Expenses?"
A. Judicial Determ nation
The ultimte question raised in this matter is whether
the costs of defending the |lawsuit against Myers constitute
an "actual, necessary expense" under 8586(e)(2).
The AUST argues that:
Because Congress has not defined the
"actual, necessary" expenses of standing
trustees, the court should defer to the
Programi s policy statenent interpreting
28 U.S.C. § 586(e) and its decision with
regard to M. Myers' cl ai mbased thereon

because the policy has been rendered by
the agency in charge of admnistering

[the] statute and is "based on a
perm ssi bl e construction of the statute.”
Meno at pp.8-9, lines 20-25 and 1.
(Citing Wsconsin Elec. Power Co. V.
Reilly, 893 F.2d 901, 907 (9th Cir. 1990)
and Departnment of Treasury, |.R S. v.

FLRA, 110 S. Ct. 1623 (1990). AUST Meno,
p.8-9, lines 20-25 and 1-3.

First, as just stated, this court does not agree that
"the policy has been rendered by the agency in charge of
adm ni stering the statute" as clainmed by the AUST. Disputes
over the interpretation of 8586(e)(2) can readily be settled
by a court. Thus, the court need not defer to the EOUST s

construction of the statute and the court may determn ne the
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gquestion without regard thereto.
As with any question of statutory construction, the
starting place is the | anguage of the statute itself. U.S.

v. Ron Pair Enterprises, Inc., 489 U S. 235, 109 S. Ct. 1025

(1989). The key phrase in the statute is the "actual,
necessary expenses incurred by such individual as standing
trustee in such [chapter 12 or 13] cases." 28 U.S.C.
8586(e)(2)(ii). No one seenms to dispute that the expenses in
question were "actual ly" incurred. Thus, the only issues are
whet her the expenses were "necessary" and whet her they were
incurred by Myers as standing trustee in chapter 13 cases.

Taking the second i ssue first, it can hardly be said that
the costs of defending an age discrimnation |awsuit brought
by a former enployee of the standing trustee's office were
not incurred by Myers due to his position as standing trustee
i n chapter 13 cases. It would be absurd to argue, and the
court does not understand the AUST to be arguing, that these
expenses were incurred by Myers in any other capacity. It
t herefore appears that the only real issue is whether these
expenses were "necessary."

The term "necessary"” is not defined in the relevant
statutes and cannot be defined w thout reference to the
context. The present matter arises in a business setting and

requires a determnation of what constitute expenses
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reasonably necessary in order to carry on the business of
adm ni stering chapter 13 estates. Thus, the court turns to
ot her areas of business law to find assistance in defining
the scope of "necessary" expenses in this context.

In the case of a former enployee's claim against a
corporation for alleged discrimnation or harassnent, the
fornmer enpl oyee may file a conpl aint agai nst the corporation
and an individual enployed by the corporation. |In that case,
t he i ndi vidual accused of the wrongful conduct as well as the
corporation may incur |egal expenses in defending the case.
The issue then often arises if the individual is entitled to
be reinbursed for his |egal expenses. This is generally
consi dered under the rubric of "indemification."

The case at bar is very simlar to a director's claim
agai nst a corporation for indemification. Under the |aw of
many states and under the Revised Model Business Corporations
Act of 1984 ("RVMBCA"), if the conplaint was filed against a
director or officer based on business-related conduct, the
|l aw all ows the corporation to indemify the individual for
the expenses incurred in defending the conplaint. RVBCA
§8.51(a).

Mor eover, under the RMBCA, to the extent the individual
is successful in defending the claim on the nerits or

ot herwise, the law requires indemification. RVBCA §8.52
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This requi rement has been adopted, with m nor variations at
various tines, by the follow ng states: Al abama, Al aska,
Arizona, Arkansas, California, Colorado, Delaware, Florida,
Georgia, Hawaii, Ildaho, Illinois, |Indiana, |owa, Kansas,
Kent ucky, Louisiana, Mine, Maryland, M ssouri, Montana,
Nebraska, Nevada, New Hanpshire, New Jersey, New Mexico,
Ohi 0, Okl ahoma, Oregon, Pennsylvania, Rhode Island, South
Dakot a, Tennessee, Texas, Utah, Washi ngton, West Virginia,
W sconsin and Wom ng.> Thus, the vast mpjority of states
recogni ze the need for indemification of innocent officers
or directors.

The "mandatory indemification” |aws have devel oped
because of the obvious injustice in denying such
i ndemmi fication clains to an enployee on a limted salary who
was acting properly and in the scope of his enploynent.
Mandat ory i ndemnification has al so devel oped because of the
| ack of insurance and the practical consequences of failing
to reinburse directors for the defense costs of unfounded
| awsuits, nanely, that few qualified people will serve as

corporate directors and officers with a limted pay when they

5 | n many states, where the individual acted
i n good faith and reasonably bel i eved hi s/ her
actions were in the best interests of the
corporation, the corporation may i ndemify the
i ndi vidual evenif ajudgnent, order, settlenent,
conviction or plea of nolo contendere is the
ultimte outcone of the |awsuit.
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are exposed to unlimted potential liability even if they

have comm tted no wong. See, e.g., Slaughter, Statutory and

Non- St at ut ory Responses to the Director and Officer Liability

| nsurance Crisis, 63 Ind. L. J. 181, Wnter, 1987.

The anal ogy bet ween the corporate | aw of i ndemification
and the case at bar is apt. The EOUST takes the position
that the standing chapter 13 trustee is not an enpl oyee of
the United States but is nmore akin to an independent
contractor. July 20, 1992 letter (Exhibit #1), p.5. Whether
this is correct or not, the standing chapter 13 trustee is
entitled by statute to a fixed salary and, in effect, to be
rei nbursed for all the reasonably necessary office expenses
incurred in conducting the business of a standing trustee
(except, according to the EOUST, the expense at dispute
here). These are not attri butes of independent contractors.
These attri butes do, however, closely resenble the attri butes
of a corporate officer.

Gven the limted conpensation and reinbursenent of
expenses as fixed by statute, it cannot reasonably be argued
that the standing trustee system established in 8586(e) (1)
and (2) is intended to place the risk of loss, in the
entrepreneurial sense, on the standing trustee. Rat her,
consi dering the conpensatory schene outlined in the statutes,

It seens Congress intended to insulate the standing trustee
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from nost of the normal risks associated with conducting a
private enterprise. It is illogical and contrary to the
| egi sl ative scheme to argue, as the EOUST and the AUST do in
this case, that a standing trustee should bear the risk of
unlimted financial exposure to defense costs associated with
unfounded |awsuits while being strictly limted in the
conpensation he can receive.

The field of tax lawis also instructive in determ ning
whet her such defense costs are a necessary expense. Under 26
U.S.C. 8162(a), individuals and corporations are allowed to
deduct all the "ordinary and necessary expenses paid or
i ncurred during the taxable year in carrying on any trade or

busi ness Pursuant to that section, the regulations
adopted thereunder at 26 C.F.R 1.162, and countl ess cases,
it is well established that | egal fees for defending | awsuits

related to business activities are deductible as "ordinary

and necessary" expenses. This |ends support to Mers's
position.
Further, in an equitable sense, it is unfair in the

instant case to fail to advise the standing trustee of his
potential liability for such expenses until after the issue
has arisen and sonme of the costs have been incurred. The
AUST admts that the EOUST's policy was adopted after the

EOQUST was advised that the |awsuit against Mers was
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i nstituted.

The AUST argues that: "[A] lot of our decision on this
policy matter was based on the broad public policy of [sic,
probably i ntended to say "agai nst"] enploynent discrimnation
and the inportance of that in our country." Transcript of
Proceedi ngs, Septenber 10, 1992, p. 12, lines 5-7. Thi s
argurment woul d carry sone weight if the EOUST had establi shed
that Myers had violated the age discrimnation |aws. As
previously stated, however, the EOUST has nmde no
I nvestigation into the facts of the claim to determ ne
whet her the |aw was violated. The AUST conceded at one of
the hearings on this notion that she did not know whet her
Myers violated the law. As a result of the U S. District
Court's dism ssal of the conplaint filed by Myers's former
enpl oyee, it has now been determ ned by that court that the
former enployee failed to state a claim for relief. The
former enpl oyee could not even all ege that Myers viol ated the
|l aw, |et alone prove it. Thus, the basis for the EOUST' s
deci sion was clearly erroneous.

The AUST and EOUST's failure to differentiate between
actual wrongdoing on the part of a standing trustee and nere
al |l egati ons of wongdoing is the fatal and recurrent flaw in

its analysis of this issue.® |f the position urged by the

6 Even after the U S. District Court dism ssed the
conpl ai nt agai nst Myers, the AUST fil ed a nenor andumof | aw
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AUST were adopted by this or any other court, perfectly
conpetent and blaneless trustees could be financially
destroyed by frivolous lawsuits related to their activities
as trustees. Such a policy would make it difficult to find
conpetent individuals to serve as standing trustees. It is
wel | known by experienced business people and all attorneys
that frivolous lawsuits may be filed against anyone at any
time. As discussed above, many such |lawsuits may not, as a
practical matter, be insured against. G ven the litigious
age in which we live, the nunber of conpetent business people
or lawers willing to serve as standing trustees on a limted
sal ary woul d be severely dim nished if they were advi sed t hey
woul d be exposed to unlimted liability for defense costs

associated wth ungrounded I|awsuits related to their

i n which she continues to assunme that Myers viol ated t he
enpl oyment discrimnation |aws. In a "Suppl enment al
Menor andumof Lawi n Response t o Amrended Moti on" dat ed and
filed on October 19, 1992, the AUST wites:
The Programtakes the position that
rei mbursement of discrimnation
litigationexpensesiscontrarytothe
intent of the statute, insofar as
enpl oynment di scrim nationis beyond
t he scope of the activities for which
a standing trustee is enployed.
Suppl enmental Meno, p.3, lines 11-15.
Thi s consistent failuretorecognizethat Mers
was never determ ned to have viol ated t he | aw,
even after the conplaint against him was
di sm ssed, is inconprehensible to the court.
This failure is indicative of the AUST and
EQUST s inability to grasp theissue at hand and
render a | ogical response thereto.
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activities as trustees.

Based on t he anal ogy to the corporation | aw just recited,
the guidance offered by the Internal Revenue Code and
regul ati ons, public policy and equitable considerations, the
court rules that Mers's expenses in defending a former
enpl oyee's |l awsuit based on alleged wongful term nation in
t he course of conducting his business as a standi ng chapter
13 trustee is a necessary expense under 28 U S.C. 8586(e)(2)
where he has prevailed in defending the charge.

Gven the U S. District Court's determ nation that the
plaintiff failed to state a claim it is apparent that Mers
did not violate the |aw and the expenses in question should
be approved.

B. Judicial Review of Agency's Action.

Even if the determ nation of what constitutes actual,
necessary expenses under 28 U.S. C 8§586(e) (2) wer e
appropriately nade by the EOUST, such determ nation is not

i nsulated fromjudicial review. 1In her menorandum the AUST

quotes the followi ng |Ianguage from Florida Power & Light v.
Lorion, 470 U.S. 729, 743-44 (1984):

The focal point for judicial review
should be the admnistrative record
al ready in existence, not sone new record
made initially in the review ng court.
AUST's Menorandum of Law in Support of
the U S. Trustee's Response to the
Amended Motion, p.4, lines 7-9.
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The AUST fails, however, to quote the follow ng sentence
from that opinion:

The task of the reviewing court is to
apply the appropriate APA standard of
review, 5 U S.C. 8706, to the agency
deci sion based on the record the agency
presents to the reviewing court. |d. at
743- 44, citing Citizens to Preserve
Overton Park v. Volpe, 401 U.S. 402
(1971).

The AUST's failure to conplete the quote from Florida

Power & Light v. Lorin is understandable, however, given the

AUST and EOUST's total disregard for the principles of
adm ni strative law and the specific provisions of the
Adm ni strative Procedures Act.
Pursuant to 5 U.S.C. 8701(a), chapter 7 of title 5:
"[ Al pplies, according to the provisions thereof,
except to the extent that-
(1) statutes preclude judicial review
or
(2) agency action is commtted to agency
di scretion by |aw. "

The relevant statutes in this case do not preclude

judicial review The exception for matters "commtted to

agency discretion by law' is a very narrow one. Assoc. Elec.

Co-op., Inc. v. Mdirton, 507 F.2d 1167 (D.C. Cir. 1974). The

nonrevi ewability of agency action is the exception and not
the rule and the federal agency seeking to preclude judicial
review bears a heavy burden to overcone the strong

presunption that Congress intended to permt judicial review
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City of Canden v. Plotkin, 466 F. Supp. 44 (D.C. N J. 1978).
Further, the intent torestrict judicial review nust be shown
by cl ear and convi ncing evidence. |d.

As previously discussed, this court does not believe that
the determ nation of what constitutes an "actual, necessary
expense" wunder 28 U.S.C. 8586(e)(2) has been left to the
determ nation of the Attorney General or the EOUST. Even if
it has, however, the exception to judicial review of agency
action stated in 5 U S.C. 8701(a)(2) does not apply in this
case where there is no proof, let alone clear and convincing
proof, that agency action was conmmitted to agency discretion
by | aw.

This is especially true where the i ssue does not require
t he exercise of expert judgnment within the special conpetence
of the agency rather than an essentially | egal detern nation.

Ardestani v. INS, 112 S. Ct. 515 (1991). The issue in this

case involves a legal interpretation of Congressional intent
in drafting 28 U.S. C. 8586(e)(2). No special expertise,
ot her than legal training, is required to determ ne the scope
of the phrase "actual, necessary expenses." Thus, the
exception under 5 U S.C. 8701(a)(2) is not applicable and
judicial review is appropriate.

Under the relevant portions of 5 U S C. 8701(b)(1),

"agency" means:
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[ El]ach authority of the Governnent of the
United States, whether or not it 1is
Wi thin or subject to review by another
agency ...

Pursuant to specific authorization under 5 U S.C. 8301
t he Departnent of Justice has prescribed certain regulations
for the conduct of its internal affairs. |In accordance with
5 US. C 8301 and the Attorney General's power to appoint
United States Trustees in certain districts under 28 U S.C
8581 et seq, 28 C.F.R 0.1 describes the United States
Departnment of Justice as consisting of several "principal
organi zational wunits" including the "Executive Office for
United States Trustees."

Therefore, it appears the EOUST is an "agency" under 7
US. C. 8701(b)(1l) since it is an authority of the United
St at es governnment even though it is subject to review by the
U. S. Departnent of Justice.

5 U S.C. 8702 provides, in relevant part:

A person suffering | egal wong because of
agency action, or adversely affected or
aggrieved by agency action within the
meani ng  of a relevant st at ut e, i's
entitled to judicial reviewthereof.
Thus, Mers is entitled to judicial review of the EOUST' s
action.
Where no statutory schenme for review exists, as is true

in this case, "any applicable form of |egal action" is

appropriate. 5 U S.C. 8703. Thus, it appears the present

- OPI NI ON



13

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

30

notion satisfies this criterion.’

Under 5 U. S.C. 8704, final "agency action" is reviewable
by a court where there is no other adequate renmedy in a
court.
The term "agency action" is defined by reference to 5 U.S.C.
§551(13) as foll ows:

"[ Algency action" includes the whole or
part of an agency rule, order, license,
sanction, relief, or the equivalent or
deni al thereof, or failure to act.

Under 5 U. S.C. 8551(a)(4) and (6), "rule" and "order,"
are defined as foll ows:

(4) "rule" neans the whole or a part of
an agency statenment of gener al or
parti cul ar applicability and future
ef fect designed to inplenent, interpret,
or prescribe law or policy or describing
t he organi zati on, procedure, or practice
requi rements of an agency and includes
t he approval or prescription for the
future of rates, wages, corporate or
financial structures or reorganizations
t hereof, prices, facilities, appliances,
services or allowance therefor or of
val uations, costs, or accounting, or
practices beari ng on any of the
foregoi ng.

(6) "order" neans the whole or a part of
a final disposition, whether affirmtive,
negative, injunctive,or declaratory in
form of an agency in a matter other than
rul e maki ng but including |Iicensing.

7 As stated previously, the EQUST has failed to raise any
procedur al objections and seens content with the present
procedural posture. Thus, to the extent there are any
procedural i nadequaci es, the court consi ders themto have
been wai ved.
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Inthis case, the EOUST' s "policy anal ysis", as set forth
in the July 10, 1992 nmenorandum is a "rule" under
8§551(a)(4). The July 20, 1992 letter to Myers's counsel
which letter denied Myers's request for approval to retain
surplus funds is an "order"” under 8551(a)(7). Thus, both the
July 10, 1992 nenorandum and the July 20, 1992 letter
constitute "agency action" which are reviewable pursuant 5
U.S.C. 8§704.

Under 5 U.S.C. 8706(2)(A), the court shall:

hol d unl awf ul and set aside agency
action, findings, and conclusions found
to be arbitrary, capricious, an abuse of
di scretion, or ot herw se not In
accordance with | aw.

Under this provision, the court specifically finds that
the EOUST's actions were arbitrary and capricious. The July
10, 1992 nenorandum dealt with the paynment of defense costs
of , and damages awarded agai nst, a standing trustee who was
found to have violated the law. That is not the case here.
The July 20, 1992 letter denying Mers's request, however
purports to rely on the July 10, 1992 menorandum Since the
July 10 nmenorandum was based on different facts, the
reasoning related to those facts is not particularly hel pful
in this case.

Al t hough the July 20, 1992 letter to Myers purports to

rely on the July 10, 1992 nmenorandum and "such additional
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consi derations as are set forthinthis letter"” no additional
consi derations are stated. Instead, the relevant portion of
the July 20, 1992 letter is a nearly verbatimrestatenent of
sel ected portions of the July 10, 1992 nenorandum Again, it
must be renmenbered that the July 10 nenorandum was based on
the assunption that the standing trustee had commtted a
wrongful act. A careful reading of the July 20, 1992 letter
reveals that it too proceeded fromthis erroneous assunpti on.
This fact is evidenced by the foll ow ng paragraph fromthe
July 20, 1992 letter which, in conjunction with the stated
reliance on the July 10, 1992 nenorandum constitutes the
entire discussion of the reasons for denying Myers's request:

"The nmonies held in trust by a standing
trustee are separate and distinct from

the standing trustee. The standing
trustee is a fiduciary responsible for
the trust funds. The trust does not

carry out the duties set forth in the
Bankruptcy Code, the standing trustee
does. In this sense, i ndi vi dual s
assisting the standing trustee are
enpl oyees not of the trust, but of the
standing trustee. Their
responsibilities, wor Ki ng hour s,
conditions, and sal ary, none of which are
uni que to t he adm ni stration of
bankruptcy cases, are determ ned by the
standing trustee, as enployer. Their
rel ationship i's with the standing
trustee, not the trust. Any allegations
of discrimnatory conduct arising in that
enpl oynment rel ati onship exceeds [sic] the
bounds of the trustee's primary duty,
which is to adm ni ster bankruptcy cases,
and trust funds should not be expended to
relieve an enpl oyer of personal liability
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for such conduct. To hold otherw se
would render the trust funds an overall
i nsurance policy for di scrim natory
conduct by standing trustees., contrary to

t he trustees'’ fiduciary duti es and
contrary public policy. July 20, 1992
| etter from Martha Davi s, Gener al

Counsel, EQUST, p.2. (Enphasis added.)

It is obvious fromthe underlined portion of the letter,
that the decision was based on an assunption that Myers had
engaged in "discrimnatory conduct.” This assunption was not
based on any facts. As previously discussed, the AUST
admtted that she did not know whet her MWyers had
di scrim nated agai nst the former enployee. This assunption
proved incorrect as evidenced by the U S. District Court's
di sm ssal of the conplaint.

The quoted | anguage fromthe July 20, 1992 letter is so
poorly witten and difficult to understand that it borders on
nonsense and gives new neaning to the term "bureaucratic
doubl espeak. " For exanple, the first sentence purports to
give relevance to the fact that "nonies held in trust are
separate and distinct fronl the trustee. It is doubtful that
anyone involved in this case believes that trust assets are
not distinguishable from human beings. This fact is
irrel evant.

The third sentence reads:

The trust does not carry out the duties

set forth in the Bankruptcy Code, the
standi ng trustee does.
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Agai n, the author seens to believe there is sone concern that
a legal fiction, atrust, can act w thout human i nterventi on.
It is inpossible to understand how this obvious statenment of
fact is relevant and helpful to the determ nation of what
constitutes an "actual, necessary expense" under the statutes
I n question. The next several sentences are an attenpt
to establish that individuals assisting the standing trustee
are his enployees and not enployees of the trust. \Whether
this is a correct statenent of the lawis debatable but it is
not debat abl e t hat

the costs associated with hiring and retaining these
enpl oyees are satisfied fromthe trust funds pursuant to the
statutory schene. See 28 U S.C. 8586(e)(2). Were this not
the case, this matter would never have arisen.

Further, although the author of the letter from the
EQUST' s office states that the sal aries of such enpl oyees are
det erm ned by the standing trustee, the "Handbook for Chapter
13 Standing Trustees” ("Handbook") dated Septenmber 1991
(which was prepared by the EOQUST's office) contains detail ed
limts on enployee salaries and benefits. The rel evant
portion of the handbook st ates:

Empl oyee Sal ari es and Benefits: Regul ar
salaries and wages, including bonuses
paid directly to enployees and anounts
wi thheld for enpl oyees'’ shar e, and

i ncluding amounts paid for enployer's
share of retirement and i nsur ance
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Thus,

assunption that salaries are set by the standing trustee is

i ncorrect.

contributions, taxes, etc. Empl oyee
salary and benefits wll be reviewed and
nonitored to ensure they are commensur ate
with services performed, but shall not
exceed the Ilimtations in 28 U S.C
586(e). No enployee of a Chapter 13
trustee my receive conpensation and
benefits of a value greater than the
maxi mum al | owabl e statutory conpensati on
for a chapter 13 trustee.

Each Chapter 13 trustee nmust have a
written position description for each
enpl oyee. These position descriptions
should itemze all duties performed by
each enpl oyee with sufficient clarity and
detail that the positions described can
be graded for purposes of deterni ning
salary, benefits, and pronotion. The
position description or descriptions nust
acconmpany t he yearly budget when
subm tted.

Should the trustee wish to increase
the conpensation and benefits of an
enpl oyee during any twelve nonth period,

the trustee shall provide the United
States Trustee with an appropriate
amendnment to his/her budget, including a

written justification for the increase.
The applicable position description must
acconpany the anended budget. Handbook
p. 13.

to the extent it is relevant, the underlying

The next sentence of the letter states:
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The reader of this sentence is told that "all egati ons of
di scrim natory conduct" exceed the trustee's duty. Thi s
makes one wonder if the author of the letter understood that
the standing trustee did not nmke the allegations of
di scrim natory conduct. |If the author understood this fact,
how is it relevant to the question at hand that a trustee's
duties do not include making allegations of discrimnatory
conduct ?

One has to guess at what the author nmeant in order to
make any sense out of this sentence in the context in which
it was witten. It is possible the author intended to wite
that discrimnatory conduct is (obviously) not authorized and
liability related thereto will not be indemified with the
expenditure of trust funds. While this m ght be a reasonabl e
policy, it is not the policy adopted by the EOUST and i s not
relevant to the question at bar since Myers has not been
determ ned by the EOUST or anyone else to have engaged in
such conduct. In fact, as previously nmentioned, the only
determ nation to date was rendered by the U S. District Court
that Myers did not violate the | aw

The menorandumdated July 10, 1992 is rife with sinilar
and in sone cases identical, exanples of irrelevant
statements of undisputed principles of |aw, nonsensical

sentences and conclusory statenents.
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The first paragraph of the menorandumdescri bes the i ssue
as whether trust funds should be used to pay an award for
enpl oynment discrimnation and the legal costs associated
therewith. As stated before, that is not the issue in this
case.

The second paragraph is a |long-wi nded version of this
court's premi se that the starting point in the analysis is
t he | anguage of the statute. Unfortunately, however, the
| anguage of the statute is never recited.

The second page begi ns with an anal ysi s under the headi ng
of "Statutory Franework." The first paragraph therein
begins with a recitation of the chapter 13 process. Thi s
paragraph also includes a footnote with a conmpletely
irrelevant statement of the eligibility requirenments for
chapter 13 relief. The second paragraph states the obvious:
That nonies paid to a trustee are held in trust for the
benefit of <certain beneficiaries. This paragraph also
includes a footnote that states, w thout any statutory or
regul atory reference or |legal analysis, one of the ultinmate
questions to be decided, that is:

By delegation from the Attorney General
the Director, Executive Ofice for United

States Trustees, has responsibility to
establish the level of conpensation and

expenses. (Enphasi s added.)

The third paragraph of the "Statutory Framework"” part of
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t he nmenor

andum for the first tinme, refers to 28 U. S.C

8§586(e)(1). Unfortunately, however, the author again fails

to quote the | anguage thereof.

The fourth paragraph finally refers to the |anguage of

8586(e)(2)(b)(ii). Again, however, the author fails to quote

the |anguage of the statute. The exact |[|anguage

§586(e) (2) follows:

Such i ndividual shal | col | ect such
percentage fee fromall paynents received
by such individual under plans in the
cases under chapter 12 or 13 of title 11
for which such individual serves as
standing trustee. Such individual shal
pay to the United States trustee, and the
United States trustee shall deposit in
the United States Trustee System Fund ---
(A any amount by which the actual
conpensation of such individual exceeds 5
per centum upon all paynents received
under plans in cases under Chapter 12 or
13 of title 11 for which such individual
serves as standing trustee; and

(B) any amount by which the percentage
for all such cases exceeds ---

(i) such i ndi vi dual's act ua
conpensation for such cases, as adjusted
under subparagraph (A) of paragraph (1);
pl us

(ii) the actual, necessary expenses
i ncurred by such individual as standing
trustee in such cases. Subj ect to the
approval of the Attorney General, any or
all of the interest earned from the

deposit of payments under plans by such
i ndi vidual may be utilized to pay actual,
necessary expenses w thout regard to the
per cent age limtation cont ai ned in
subparagraph (d)(1)(B) of this section.

of

The failure to analyze the exact |anguage of the statute
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| eads the author of the July 10, 1992 nmeno to state that:

The extent of expenses the standing
trustee may receive is governed by the
"actual , necessary" | anguage of
§586(e) (1) and 8586(e)(2)(B)(ii).

This statenent is incorrect. First, a standing trustee
does not "receive" expenses; a standing trustee "incurs"”
expenses. Second 8586(e)(2) provides that the standing

trustee shall pay to the United States Trustee the anount by
which the paynents received under chapter 12 or 13 plans
exceed his conpensation and "actual, necessary" expenses.
This paynent to the U S. Trustee under 8586(e)(2) my
t herefore be thought of as a paynent of surplus funds. Thus,
the fourth paragraph of this section of the EOUST s
menor andum i npreci sely paraphrases the statutory | anguage.
The fourth paragraph also |acks any neani ngful analysis of
the statutory schene except to state that the terns "actual
necessary” mnust be ternms of restriction rather than
expansi on.

It is inportant to note at this point that the July 10,
1992 nenorandum has so far failed to quote the relevant
statutory | anguage and has engaged in virtually no | ogica
anal ysi s thereof. Despite this fact, the fifth and fina
paragraph of the "Statutory Franmework” section of the
menor andum st at es:

In view of the statutory | anguage
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describing the type of expenses, and
requiring expenses to relate directly to
the adm ni stration of cases, we conclude
that trust nonies may not be used to pay
or settle enpl oynent di scrinm nation
clains. As set forth below, t he
statutory |anguage reflects inportant
policies that demand such a view.

Again, the EOQUST' s statenent is incorrect. The statutory
| anguage i n question does not require the expenses to "rel ate
directly to the admnistration of cases."” Since the
statutory |anguage was never quot ed, however, this
m sstatenment of the statute was possible.

The next section of the menorandumis entitled "Case Law'
and cites therein three cases. The first two cases are cited
for t he proposition t hat "courts generally al | ow
rei mbursement for expenses incurred to render benefit to a
specific case.” The two cases refer to the reinbursenent of
postage and transcription fees incurred in chapter 7 and 11
cases. While this may be a correct statenent of the law, it
is not relevant to the issue at hand. No one argues that the
costs associated with a forner enployee's |awsuit are the
sane as the transcription fees and postage charges incurred
in adm ni stering an individual estate under chapter 7 or 11.
Thus, these two case citations are pointless.

The next paragraph of this section begins with a

recognition that the precedi ng paragraph was irrel evant and

that the parallels between chapter 7 and 11 cases and chapter
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13 cases "are difficult." The only other case cited in the
"Case Law' section of the nmenorandum is cited for the
undi sput ed proposition that "the costs of adm nistration are
di stributed across all cases.” Rather than supporting the
EQUST' s position, this fact supports Mers's position.

Thus, the entire section entitled "Case Law' contains no
citation to or analysis of any opinions that support the
concl usi on reached by the EOUST.

Page 4 of the nmenorandum begins with a section entitled
"Standing Trustee as a Fiduciary.” The first two paragraphs
of this section consist of an irrelevant analysis of the
nature of funds paid to a standing trustee. The third
par agraph begins with the previously nmentioned sentence about
the trust noni es being separate and distinct fromthe trustee
and concludes with a quote froma case to the effect that a
trustee who fails to discharge a duty to the trust may be
surcharged. Again, this may be correct but is irrelevant in
this case since Myers did not fail to discharge any duty to
the trust.

The fourth and final paragraph of this section begins
with the neaningless introductory phrase, "To one degree or
anot her" and reads: "To one degree or another the |aw has
always held the trustee accountable and personally

responsi ble for the adm nistration of the trust ... ." The
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reader is left to wonder to what degree the |aw does hold
trustees personally accountable. Again, no one disputes that
trustees are accountable for the adm nistration of the trust.
The quoted statenent is sinply irrelevant.

This paragraph also recites that trustees should take
care not to expend greater funds than are reasonably
necessary in admnistering the trust. Based on this
undi sputed and irrel evant black letter | aw, the author of the
July 10, 1992 nenorandum concl udes:

The | aw s historical perspective has been

to protect the trust corpus, even at the
risk of exposi ng the trustee to

liability. Qur concl usi on t hat
enpl oynment discrimnation clains are not
"actual, necessary expenses” i's

consistent with this perspective.

Thi s conclusion is based on no previous citation for the
proposition that a trust corpus is to be protected even at
the expense of the trustee. Further, the issue in this case
i s not whether "enpl oynent discrimnation clains" are actual,
necessary expenses. Clains are not expenses. The issue in
this case i s whether the expenses incurred in defending such
a claimare "actual, necessary" expenses under the statute.
The quoted statenment is wholly conclusory and unsupported by
any anal ysi s.

The next section of the menorandum begi nning on page 5,

Is entitled "Role of the Standing Trustee." The first

- OPI NI ON



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26

43

paragraph of this section concludes that standing trustees
are not enployees of the United States and "are afforded w de
di scretion in carrying out their responsibilities.” The
rel evance of this statenment to the question at hand is never
expl ai ned and escapes the court.
The second paragraph of this section includes the

foll owi ng sentence:

The trust does not carry out the Code's

responsibilities, the standing trustee

does.
Based on this observation, the paragraph concludes that
claims of those arising from enployment related to trust
adm ni stration arise solely against the trustee.

Agai n, one wonders if the author of the quoted sentence

understands that a trust is a legal fiction simlar to a

corporation that has no physical existence. Obvi ousl vy,
trusts and cor porations cannot act wi t hout human
intervention. |t does not necessarily follow fromthis fact

that a trust can never be held accountable for the acts of
its trustee. Certainly, no authority is cited for this
proposition. Again, it nust be renmenbered that Myers has not
been determ ned to have commtted any w ongful act.

This second paragraph of this section also incorrectly
states that the salaries of individuals assisting the

standing "are determned by the standing trustee, as
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enpl oyer." As previously nentioned, this contradicts the
Handbook for Chapter 13 trustees published by the EOUST whi ch
purports to limt the salaries of such individuals assisting
the Chapter 13 trustee.

Page 6 of the July 10, 1992 nenorandumis entitled "Equal
Enpl oynment Opportunity Laws." This section discusses that
public policy dictates discouraging individuals from
violating the law. \While this can hardly be disputed, it is
irrelevant to the i ssue at bar since Myers was determ ned not
to have violated the | aw

The second section on page 6 of the menmorandum is
entitled "Standing Trustee as Conpared to Private
Enterprise.” This section notes that everyone is subject to
potential frivolous |lawsuits and that the standing trustee's
conpensation and expenses are "established by a regulatory
agency." The author fails to recognize, however, that these
facts argue in favor of treating the costs associated with
such lawsuits as actual, necessary expenses, as discussed
above.

The second paragraph of this section recognizes that
"el ements of unfairness flowfront the rule enunciated in the
menmorandum  This unfair result is justified, however, wth
the follow ng conclusory sentence:

The | aw, in establishing the
conpensation st andi ng trustees may
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receive as well as the expenses that will
be allowed, has allocated risk and the
exposure to liability.

This is sinply not the case. The law does not directly
answer what expenses will be allowed. |If it did, there would
be no need for this court's intervention. No part of the

menmor andum t hat precedes this sentence supports the
conclusion that the |l aw has all ocated the risk of exposure to
def ense costs to the standing trustee. 1In fact, this court,
which is primarily engaging in determ ning the state of the
| aw, di sagrees with that conclusion. Thus, this unsupported
and concl usory statenment is not the |east persuasive.

The final section of the nmemrandum is entitled
"Summary. " The "Summary" adds nothing to the previous
argunents and, not surprisingly, concludes that expenses
related to enpl oynent discrimnation clains and def ense costs
may not be allowed in this context.

“"Arbitrary and capricious" action has been described in
numer ous ways. Common to all the descriptions is the concept
that the action is not based on reason or logic. See, e.g.,

Bowman Transportation, Inc. v. Arkansas-Best Freight System

Inc., 419 U.S. 281 (1974). The July 10, 1992 menorandum and
the July 20, 1992 letter to Myers contain no |ogical basis
for the action taken. This is largely due to the EQUST' s

failure to recognize the difference between allegations of
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wr ongdoi ng and actual wrongdoing. In sum the July 10, 1992
menmor andum and the July 20, 1992 letter represent agency
action that is so out of touch with the issues presented for
determ nation and so lacking in |legal |ogic and reason that
they constitute classic exanples of "arbitrary and
capricious" action.
CONCLUSI ON

I n conclusion, this court holds that the determ nation

of "actual, necessary expenses" under 28 U.S.C. 8586(e)(2) is

not left to the Attorney General (or his delegate) but, in
t he absence of agreenment, to judicial determn nation. The
court concludes that it is authorized to nmake this

determ nati on and that the expenses in question are "actual,
necessary expenses"” since it has been determ ned by a court
of conpetent jurisdictionthat Myers did not violate the | aw.

Even if the determ nation of "actual, necessary expenses”
under 28 U.S.C. 8586(e)(2) were appropriately nmade in the
first instance by the EOUST, its determnation in this case
was arbitrary and capricious and cannot stand.

The EOQOUST has not objected to the amount of the expenses
i ncurred as being unreasonable. It is not clear whether this
i nformati on has been requested by or provided to the EOUST or
the AUST. Thus, Myers is hereby directed to pronptly advise

the Court, the EOUST and AUST in witing of the expenses in
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gquesti on. If the EOUST or the AUST fail to file witten
objections thereto with the court wthin 20 days after
service of the information from Myers, Myers may submt an
order authorizing the trustee to wi thhold sufficient suns
from the funds that would otherw se constitute "surplus"”
under 28 U.S.C. 8586(e)(2) as are necessary to neet the
actual expenses incurred in the defense of the <claim
di scussed herein. To the extent the trustee has expended
personal funds in this regard, the order my provide for
rei nbursement of the actual expenses incurred in such
def ense.

DATED this __ day of Novenber, 1992.

Henry L. Hess, Jr.
Bankruptcy Judge

cc: Paul S. Cosgrove
Pamela Griffith
Robert W Mers
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) Us. Deparm..l of Justice

Executive Office for United States Trustees

Rashington. D.C. 20530

July 20, 1992

VIA FEDERAL EXPRESS

Paul S. Cosgrove, Esq.

Gardner, Cosgrove & Gardner

121 S.W. Salmon Street, Suite 1400
Portland, Oregon 97204-2924

Re: Robert W. Myers, Chapter 13 Standing Trustee

Dear Mr. Cosgrove:

By way of this letter, I wish to formally respond to
Mr. Myers' request to use expense funds to pay the cost of
defending an age discrimination action that has been brought by a
former employee. I also wanted to clarify +the United States
Trustee's request for turnover of surplus funds.

First, the United States Trustee Program has determined not to
authorize Mr. Myers' request for reimbursement. For purposes of
reaching our decision, we have considered Ms. Theresa Miller's
letters of May 23, 1992 and June 17, 1992, to Assistant United
States Trustee Pam Griffith forwarding documents and reguesting
permission, on behalf of Mr. Myers, to pay costs arising in
connection with the age discrimination action brought
by Ms. Vicki L. Barnett (Barnett v. Myers, USDC, D. Ore., Case
No. CV-92-183-FR). We have also considered the motion filed in the
United States Bankruptcy Court for the District of Oregon
encaptioned In re Robert Myers, Trustee, Misc. Proceeding No. 392-
304-H.

This will also apprise you of the fact that the Program has
recently adopted a statement of position with regards to the
reimbursement of expenses related to employment discrimination
claimg. See attached memorandum dated July 10, 1992. The position
enunciated there also guides our determination in Mr. Myers' case.

The overall position of the United States Trustee Program as
well as the decision in response to Mr. Myers' request were not
easily reached, and the Program had to consider a variety of

The letter was incorrectly dated May instead of March.

- EXHIBIT B (Page 1 of 3) . EXHIBIT nyn p. 1
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factors. Ultimately, the decision in Mr. Myers' case is based on
the considerations set forth in the policy statement as well as
such additional considerations as are set forth in this letter.

We realize an underlying premise of the standing trustee
concept is that the costs of administration are distributed across
all cases. That expenses can be distributed across all cases,
however, does not mean that any expense can be so distributed.
More importantly, the presence of substantial monies in the trust
fund does not alter or lend support to a more expansive
interpretation of what constitute "actual, necessary" expenses
under 28 U.S.C. § 586(e).

The monies held in trust by a standing trustee are separate
and distinct from the standing trustee. The standing trustee is a
fiduclary responsible for the trust funds. The trust does not
carry out the duties set forth in the Bankruptcy Code, the standing
trustee does. In this sense, individuals assisting the standing
trustee are employees not of the trust, but of the standing
trustee. Their responsibilities, working hours, conditions, and
salary, none of which are unique to the administration of
bankruptcy cases, are determined by the standing trustee, as
employer. Their relatlionship is with the standing trustee, not the
trust. Any allegations of discriminatory conduct arising in that
employment relationship exceeds the bounds of the trustee's primary
duty, which is to administer bankruptcy cases, and trust funds
should not be expended to relieve an employer of personal liability
for such conduct. To hold otherwise would render the trust funds
an overall insurance policy for discriminatory conduct by standing
trustees, contrary to the trustees' fiduciary duties and contrary
public policy. .

With regard to the United States Trustee's demand for payment
of surplus, Mr. Myers' audited annual report for fiscal years
ending September 30, 1991 and 1990 reflected a total surplus of
$146,530. Pursuant to Program policy, he was allowed to carry
forward surplus to the extent it did not exceed 25% of his actual
necessary expenses for FY 1991. In Mr. Myers' circumstance, this
resulted in $132,848 of the total surplus which could be carried
forward. The difference of $13,682 was to be turned over to the
United States Trustee unless Mr. Myers agreed to reduce his
_percentage fee for the benefit of debtors and creditors. If he did

so, then Mr. Myers could retain surplus above and beyond the 25%
level for purposes of paying actual, necessary expenses. At this
juncture, Mr. Myers has not reduced his percentage fee, therefoze,
surplus in the amount of $13,682 remains payable to the United
States Trustee.

It was unclear from the motion you filed on behalf of Mr.
Myers whether the entire surplus or simply the portion above 25%

EXHIBIT B (Page 2 of 3) : EXHIBIT "1" p. 2
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was at issue. After reviewing the Assistant United States
Trustee's letter (Exhibit A to your motion), I wanted to clarify
that our request for turnover pertained to the $13,682 amount.
Although the policy statement does not deal directly with the use
of surplus funds, in keeping with the statement, we cannot allow
payment of: the defense costs from surplus funds. Ags you know,
surplus is ultimately payable to the United States Txrustee for
deposit in the United States Trustee System Fund under 28 U.S.C.
§ 586(e)(2)(B).

Please feel free to contact me in writing if you have any
questions regarding this matter.

Sincerely,

Martha L. Davis
General Counsel

Enclosure

cc: Mary Jo Heston
United States Trustee
Region 18

EXHIBIT B (Page 3 of 3) - EXHIBIT nqw P. 3
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Executive Office for United States Trusteés

Office of the Direcior Washington, D.C. 20530

July 10, 1992

MEMORANDUM

TO: All United States Trustees
FROM: (\3)Martha L. Davis
. General Counsel

SUBJECT: Payment of Employment Discrimination
Claims from Standing Trustee Trust Accounts

This memorandum addresses the question of whether an award
for damages for employment discrimination, as well as the
attorney fees associated with defending such a lawsuit, may be
paid from trust fundsl/ held by a standing chapter 13
trustee. An ancillary question is whether these monies may be
used for a settlement of such an action. Our view is that
chapter 13 trust funds may not be used for such purposes.

The response to the question presented must be drawn from
the statutory language regarding the administration of
bankruptcy estates. The protections and obligations of the
debtor, the responsibilities of private trustees and government
agencies, and the substantive law the court must interpret,-aze- Fi=I
premised on the law enacted by Congress. Any review must be
limited to what the law states and to authority that lends to
the interpretation of the language. U.S. v. Ron Pair ‘
Enterprises, Inc., 489 U.S. 235, 109 S. Ct. 1025, 1030 (1989).
A statute must "be interpreted to avoid untenable distinctions
and reasonable results,™ American Tobacco Co. v. Patterson, 456

U.S. 63, 71 (1991).

1/ Trust funds are defined to include the monies
maintained in the pre-—confirmation account,’expense account and
confirmation account of the standing trustee.

EXHIBIT A (Page 1 of 7) EXMIBIT "2"  p. 1
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STATUTORY FRAMEWORK

Under chapter 13 of the Bankruptcy Code, 11 U.S.C. 1301 et
seg., Subsequent to filing a petition, a debtor2/ proposes to
the court a plan to repay all or part of his debts. Payments
by debtors are made to the standing trustee. The standing
trustee is appointed by the United States Trustee to administer
all chapter 13 cases in a particular geographic area. 28
U.S.C. 586 (b). ,

Through the payments made by the debtor, a trust is
established. The trust’s beneficiaries, the creditors, receive
the monies in the trust in accordance with the repayment plans
approved by the court. The standing trustee, as fiduciary for
the trust, collects the monies, ensures the safe keeping of the
trust fund, makes disbursements to the beneficiaries, and
performs the duties set forth at 11 U.S5.C. 1302(b). The
‘standing trustee receives compensation and expenses from the
trust at levels determined by the Attorney General.3/

Section 586(e) (1) of title 28, U.S.C., authorizes the
Attorney General to establish a percentage fee to be assessed
against payments made to the standing trustee by debtors. The
fee has two purposes: to compensate the standing trustee and
to provide for the "actual, necessary expenses" incurred in
administering chapter 13 bankruptcy estates. By fixing the
percentage fee to be assessed, the amount of monies a standing
trustee receives for compensation and expenses is determined.

The extent of expenses the standing trustee may receive is
governed by the "actual, necessary"” language of § 586(e) (1) and
§ 586(e) (2) (B) (ii). The language itself is that of limitation.
Instead of simply authorizing the payment of "expenses" from
the trust, the law requires that they be "actual and
necessary." Moreover, the compensation and expenses incurred

must relate to efforts associated with the actual veverem ot s e e SSTEIIIT

administration of estates. Section 586(e) (2) (B), which
addresses circumstances when the fees collected exceed

2/ Under the_ terms of 11 U.S.C. 109(e), only debtors
with unsecured debts of less than $100,000, and secured debts
of less than $350,000 are eligible under the provisions of
chapter 13 of the Bankruptcy Code.

3/ By delegation from the Attorney General, the
Director, Executive Office for United States Trustees, has
responsibility to establish the level of compensation and
expenses.

EXHIBIT A (Page 2 of 7)
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compensation and expenses, makes this clear by limiting
"actual, necessary expenses" to those costs "incurred by
(the) standing trustee in such cases" that he administers.
Section 586 (e) (1) (B) (i), in establishing a ceiling of 10% for
the total compensation and expenses, further indicates the
confined nature of the expenses that may be received.

In view of the statufory language describing the type of
expenses, and requiring expenses to relate directly to the

"administration of cases, we conclude that trust monies may not

be used to pay or settle employment discrimination claims. As
set forth below, the statutory language reflects important
policies that demand such a view.

CASE LAW

That expenses are confined to those directly related to
administering estates is reflected in the case law. The
language of § 586 (e) is consistent with 11 U.S.C. § 330(a) (2),
which allows professionals and trustees to seek "reimbursement
for the actual, necessary expenses" in chapter 7 and chapter 11
cases. Although the cases are not totally uniform, courts
generally allow reimbursement for expenses incurred to render
benefit to a specific case. See e.g., In re Bible Deliverance
Evanagelistic Church, 39 B.R. 768 (Bankr. E.D. Pa. 1984) (filing

fees, witness fees and transcription expenses allowed); In_re
S.T.N. Enterprises, 70 B.R. 823 (Bankr. D. Vt. 1987) (extra-

ordinary postage expenses allowed). The tenor of the case law
reflects a restrictive rather than expansive view of "actual,
necessary" expenses.

While it is clear that chapter 7 and chapter 11 case law
construing § 330(b) provides no support for the payment of
employment discrimination actions, the parallels to chapter 13

are difficult. Chapters 7 and 11 case law 1is premised..on..the-- ..

concept of expenses benefitting a particular estate:. The task

‘of quantifying benefit is virtually impossible in chapter 13-

cases. The underlying premise of the standing trustee is that
the costs of administration are distributed across all cases.
In re Savage, 67 B.R. 700, 707 (D.R.I. 1986). That expenses

are spread across all cases does not mean that any expense can
be so distributed, however. More importantly, the presence of
substantial monies in the trust fund does not alter or give
support to a more expansive perspective of what constitutes an
"actual, necessary" expense.

EXHIBIT A (Page 3 of 7) EXHIBIT “2* p. 3
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STANDING TRUSTEE AS A FIDUCIARY

The statutory limitation on expenses that can be paid from
trust funds emanates from the fiduciary nature of the standing
trustee’s responsibility. The funds available to pay the
trustee’s compensation and expenses flow from plan payments.
The funds never lose their status of trust monies until paid.
Monies collected and deposited into the "expense trust account”
are in the custody of the standing trustee, but do not
constitute property of the standing trustee, except to the
degree that accrued compensation has remained in the trust
account. A creditor of the trustee may have an equitable
remedy to proceed directly against the trust, but only to the
extent that the trustee has an interest, such as accrued
compensation. See, United States v. Safeco Insurance Co., 870
F.2d 338 (6th Cir. 1989).

The appointment of a standing trustee states that upon
death or termination of the standing trustee "neither he nor

his heirs, administrators or assigns . . . shall have any
expense right, claim, title or demand upon any commissions or
expenses." If the trustee ceases to remain in office, neither

he nor his estate has any claim to compensation or expenses
that accrue thereafter. The expense trust account transfers
from successor to successor and ensures continuity in plan
administration as it is available to pay the successor’s
compensation and expenses. See, Flournov v. Hershner, 68 B.R.
165, 169 (M.D. Ga. 1986). See also, United States v. Safeco
Insurance Company of America, 870 F.2d 338 (6th Cir. 1989)
(creditor of standing trustee entitled to only that amount
which represented compensation for period which standing
trustee worked and not the entire amount collected by way of
the percentage fee).

Trust monies are separate and distinct from the standing

trustee. The law is emphatic in distinguishing the .actions-of- ~FZZI7

a trustee and liability that may be incurred, from that which
accrues to the trust. Trust monies do not exist to serve the
trustee. “"Where the trustee is negligent or willful and fails
to meet the standard of care required of him, he is liable for
loss. . . . It is not necessary to a surcharge of a trustee’s
accounts that he shall have been guilty of fraud or intentional
wrongdoing. It is sufficient that the trustee has failed to
discharge a duty required by the law." In re Johnson, 518 F.2d
246, 251 (10th Cir.), cert. denied, 423 U.S. 893 (1975).

To one degree or another the law has always held the
trustee accountable and personally responsible for the
administration of the trust, even though under terms of the
trust, the trustee may be entitled to reimbursement for actual,

EXHIBIT A (Page 4 of 7)
EXHIBIT."Z” p. 4
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necessary expenses. See, In re Gorski, 766 F.2d 723, 726 (2d
Cir. 1985). Thus, for example, when a trustee is authorized to
incur an expense, he maintains a duty to exercise reasonable
care ds a ordinary, prudent man not to incur a greater expense
than is reasonable under the circumstances. Restatement
(Second) of Trusts, § 246. The law’s historical perspective
has been to protect the trust corpus, even at the risk of
exposing the trustee to liability. Our conclusion that
_employment discrimination claims are not "actual, necessary
"expenses" is consistent with this perspective.

ROLE OF THE STANDING TRUSTEE

Beyond the statutory restriction that is founded on the
fiduciary nature of the standing trustee’s responsibilities is
the character of the standing trustee’s relationship to the
system as a whole. The standing trustee is not an employee of
the United States. See, e.g., Wells v. United States, 98 B.R.
806 (N.D. Ill. 1989); Southern Tier Energy Products, Inc., 109
B.R. 96 (Bankr. M.D. Penn. 1989); Kuchan v. Heston, No. 91-
5465(T) (W.D. Wash., May 5, 1992). The status is more akin to
that of an independent contractor. Matter of Chapter 13,
Pending and Future Cases, 19 B.R. 713, 716 (Bankr. W.D. Wa.
1982) . The standing trustee is obligated to administer chapter
13 cases consistent with the duties set forth in 11 U.S.C.
1302. While other laws impose obligations and responsibilities
on the public in general, and therefore on the standing
trustee, the Bankruptcy Code does not delineate specific
efforts the standing trustee must undertake. Subject to
overall efficiency and effectiveness standards, standing
trustees are afforded wide discretion in carrying out their
responsibilities.

As stated, the standing trustee is the fiduciary
responsible for the trust funds. The trust does not- capry-out- ~———
the Code’s responsibilities, the standing trustee does. In
this sense,.individuals assisting the standing trustee are
employees not of the trust, but of the standing trustee. Their
responsibilities, working hours, conditions, and salary, none
of which are unique.to the administration of bankruptcy cases,
are determined by the standing trustee, as employer. The
relationship is with the standing trustee, not the trust.

Whether involving the payment of employment taxes, adhering to -
standards required for a safe working environment, conforming

to minimum wage and hour laws, or complying with the laws
regarding equal employment opportunity, any dispute is with the
standing trustee. Any remedy must come from the standing
trustee, not the trust fund.

EXHIBIT A (Page 5 of 7)
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EQUAL EMPLOYMENT OPPORTUNITY LAWS

Beyond the statutory language, the inherent limitations on
a fiduciary’s use of trust funds, and the role of the standing
trustee as an independent contractor, is the public policy at
stake in the laws pertaining to equal employment. Congress has
made clear the responsibilities employers have in ensuring an
environment where fairness and equal opportunity pervade. See,
e.q., Civil Rights Act of 1964, title VII, 42 U.S.C. 2000e,;
Equal Pay Act of 1963, 29 U.S.C. 206; and Age Discrimination in
Employment Act of 1967, 29 U.S.C. 621. Similar statutes have
been enacted by the states.

A standing trustee’s obligation in this area is clear.
Beyond federal and state fair employment laws, the
qualifications required by the United States Trustee Program
set forth in 28 C.F.R. § 58.3(b) (4) demand standing trustees to
be free of prejudice or bias. Similarly, the Program’s
Handbook for Chapter 13 Standing Trustees admonishes trustees
to engage in nondiscriminatory employment practices. Engaging
in discriminatory conduct is far outside any parameters of
administering bankruptcy cases. Trust funds should not be
expended to relieve an employer of the liability. To hold
otherwise would render the trust funds an overall insurance
policy for any action of the standing trustee.

STANDING TRUSTEE AS COMPARED TO PRIVATE ENTERPRISE

We realize that the premise of this memorandum disrupts
the expectations of those who believe that "actual, necessary
expenses"” should be given a broad expanse. Certainly, in
administering thousands of bankruptcy cases, the standing
trustee encounters a range of circumstances. The standing
trustee has attributes of a business endeavor, including being

subject to frivolous lawsuits. What is accorded a NOTMELaumrnn smm o ST

expense in a business environment, however, does not
necessarily follow in the standing trustee context. The
standing trustee is distinguished in several respects. A
normal business entity does not have its compensation and
expenses established by a regulatory agency. Its overall cost
and ability to remain viable is dependent on the market place.

Additionally, it may be that the risks of financial
exposure is greater for the standing trustee as compared to
traditional corporate structure’s protection of its principals.
We are well aware that the burden of lawsuits, particularly
frivolous ones, falls on the standing trustee as an individual
and that elements of unfairness flow from this result. That
varied risks and exposure accrue to different entities is a

EXHIBIT A (Page 6 of 7) EXHEBIT 2" p. 6
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result of the structure created by the law. The law, in
establishing the compensation standing trustees may receive as
well as the expenses that will be allowed, has allocated risk
and the exposure to liability.

SUMMARY

_ In summary, we are of the view that the statutory language
"itself, the historic limitation on a fiduciary’s access to
trust funds, the distinction between the trust fund and the
standing trustee’s actions, and the important public policy
found in the equal employment laws, lead to the conclusion that
chapter 13 trust funds cannot be used to pay employment
discrimination claims. For these same reasons, we do not think
that trust funds may be used for the defense of such actions.
For trust monies to be expended to settle or pay a
discrimination suit against the standing trustee crosses the
line from an expenditure in fulfillment of the trust’s purpose
to an expenditure for the standing trustee as individual. We
do not think that the Congress, in enacting 28 U.S.C. 586,
envisioned such a possibility.

sy

EXHIBIT A (Page 7 of 7) - EXHIBIT "2" p. 7



